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SUMMARY

Bell Atlantic New Zealand Holdings, Inc. (“ Seller”) and Pacific Telecom Inc. (“Buyer”)
(collectively, “Joint Applicants’) jointly oppose the four petitions to deny and the opposing
comment (“Opposing Petitioners’) filed against the applications to transfer control of certain
Commission licenses and authorizations held by Micronesian Telecommunications Corporation
and its wholly-owned subsidiary, GTE Pacifica Inc. (collectively, “the Companies’), both of
which are headquartered in the Commonwealth of the Northern Mariana Islands (“CNMI”). This
Joint Opposition demonstrates that the petitions to deny and informa comment have no

procedural or substantive merit and that grant of the applications would serve the public interest.

Asaninitia matter, several of the pleadings are not what they appear to be. For example,
the petitions of the CNMI House of Representatives and Senate were not authorized by a vote of
the legidative bodies they purportedly represent, but only by individual local legidators.
Moreover, the Governor of Guam aready has withdrawn the unauthorized petition filed in his
name. In addition, the Petitions focus on unsubstantiated allegations and conclusory facts and, as
aresult, cannot serve to establish the required prima facie case that grant of the applicationsis

contrary to the public interest.

The objections regarding the foreign ownership of the Buyer do not support denial of the
proposed transfer of control. In an effort to promote competition in the U.S. market, the
Commission permits indirect foreign ownership investment in common carrier radio licensees up
to and including 100 percent by entities from WTO member countries. Both the 72.1 percent of
Buyer owned by nron-U.S. WTO citizens and the requested flexibility to bring in additional WTO
investors for a combined total of 87.1 percent indirect foreign investment would be fully

consistent with and promote the Commission’s pro-competitive rules and policies. Thisis



especially the case now because the foreign investment will boost the local CNMI economy,
which isin arecession.

The Joint Applicants agree that the U.S. has a strong interest in safeguarding national
security and enforcing U.S. laws. For that reason, even before they filed their FCC applications,
the Joint Applicants initiated contact with the U.S. Department of Justice and related federal
security agencies. The Joint Applicants support the petition to defer filed by these federal
agencies and will cooperate and resolve any concerns these agencies may identify.

Contrary to Opposing Petitioners’ speculative and unfounded arguments that the
transaction will result in the discontinuance of services in violation of Section 214(a) of the Act,
the Buyer has no plans to discontinue existing services. In fact, Buyer intends to expand and to
enhance existing wireless, local, long distance, data, and broadband services through targeted
capital investment in the near future. Furthermore, open markets and existing competition in the
CNMI refute allegations that the Companies operate as a “virtual monopoly.” Among others,
interexchange carriers, competing wireless providers, and numerous prepaid card resellers have
exercised their right to enter and to compete in the provision of CNMI telecommunications
services

This Joint Opposition also reaffirms that Buyer possesses the requisite technical,
financial, and character qualifications to be a Commission licensee. The Buyer is acquiring not
only the assets and facilities of the Companies, but aso their seasoned and technically proficient
personnel. Furthermore, the Buyer’s proposed new CEO is an American citizen who worked for
Verizon for over twenty years. Also, as discussed in its applications, Prospector |nvestment
Holdings Inc. (“Prospector”), the fifty percent shareholder of Buyer, will take the lead rolein

managing the operations of the Companies. Its principas and employees gained significant



experience in founding and managing ISLACOM, which is now part of the second largest
telecommunications company in the Philippines.

The Buyer also possesses sufficient financial qualifications to assume control of and to
operate the Companies. Prospector currently carries a debt/equity ratio of less than 5% and is
affiliated with Citadel Holdings, Inc., a company headquartered in the Philippines, which has a
variety of business interests and which recently sold ISLACOM for $60 million. Furthermore,
Tan Holdings Corp., the controller of the thirty percent shareholder THC Communications Inc.,
isthe largest private taxpayer and employer in the CNMI.

The arguments of the CNMI Governor and PCl/Startec regarding Buyer’s character
qualifications also are misplaced. Asexplained in detail in the text of this Joint Opposition, the
Opposing Petitioners overemphasize temporally distant legal matters that involve entities or
persons not involved in the control or day-to-day management of Buyer.

Finally, Section 254(g) of the Act does not, as a matter of law, authorize denial of, or
conditions on, the proposed transfer of control in order to “safeguard rate integration.” Contrary
to Opposing Petitioners assertions, there will be no violation of Section254(g). Moreover,
competitive forces already present in CNMI’ s telecommunications market provide significant
price competition and will thus ensure that the Companies continue to offer services at
competitive rates after the proposed transfer of control.

In sum, the Joint Applicants have clearly demonstrated that the proposed transaction isin

the public interest.
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To: Chief, International Bureau

JOINT OPPOSITIONTO
PETITIONSTO DENY AND INFORMAL OPPOSING COMMENT

Bell Atlantic New Zealand Holdings, Inc. (“BANZHI” or “Seller”) and Pacific Telecom
Inc. (“PTI” or “Buyer”) (collectively, the “ Joint Applicants’), by their attorneys, hereby jointly
oppose the Petitions to Deny filed by the Governor of the Commonwealth of the Northern
Mariana Islands ("CNMI"), and purportedly filed by the Governor of Guam, the Senate of the
CNMI and the House of Representatives of the CNMI, and reply to the Informa Comments of
PCI Communications, Inc. (* Startec/PCI”) (jointly “Opposing Petitioners’). With the exception
of the Governor of Guam (who, as explained below, withdrew his petition), these parties oppose
the above-captioned applications which seek Federal Communications Commission (“FCC” or
“Commission”) approval for the proposed transfer of control of certain Commission licenses and

authorizations held by Micronesian Telecommunications Corporation (“MTC”) and its wholly-



owned subsidiary, GTE PacificaInc. (“GTE Pacifica’) (collectively, “the Companies’), both of
which are headquartered in the CNMI.

In this opposition, the Joint Applicants demonstrate that the petitions to deny and
informal comment objecting to the transfer applications have no procedural or substantive merit.
In addition, the Joint Applicants note their full support for the Petition To Defer filed by the U.S.
Department of Justice and Federal Bureau of Investigation, pending the agencies consideration
of the national security, law enforcement, and public safety implications of the proposed transfer
of control. Asdiscussed below, the Joint Applicants proactively brought the proposed transfer of
control to these agencies' attention even before the FCC applications were filed and pledge their
continued cooperation to address and resolve any concerns these agencies ard other federal
agencies may have.

l. THE PETITIONSTO DENY ARE PROCEDURALLY DEFECTIVE

A. Some of the Petitions Erroneously Imply That They Represent the Official
Position of Relevant Gover nmental Bodies

At the outset, the Joint Applicants note that al four petitions to deny indicate that they
were filed by local political entities. These petitions are influenced by local politics and may not
be all that they appear to be.

Specifically, despite their titles, several of the petitions do not represent the official
positions of the government bodies indicated. The filing captioned “Petition of the House of
Representatives of the [CNMI] To Deny” was signed by only six of seventeen elected CNMI
House representatives (the “Six CNMI Representatives’) and was not authorized by vote of the
entire CNMI House. Similarly, the “Petition of the Senate of the [CNMI] to Deny or, in the

Alternative, to Designate for Hearing” was not authorized by vote of the CNMI Senate and, was



signed only by asingle CNMI Senator (“the CNMI Senator”).! Moreover, according to the most
recent newspaper report, the CNMI Senator who filed the petition clarified “that his committee is
not opposed to the issuance of a license to the Pacific Telecom consortium, which won the bid to
take over the local operations of [the Companies].”? Finally, the Governor of Guam officially
withdrew the filing captioned “Petition To Deny of the Governor of Guam” (* Guam Petition”) in
his June 27, 2002 pleading filed in this docket.

Further, only the Governor of the CNMI (“CNMI Governor”) submitted a detailed
petition to deny, and that pleading may have been influenced by local politics.® As newspaper
articles appended hereto as Exhibit B indicate, the other three petitions followed a single outline,
at times borrowing verbatim from each other. In sum, the petitions to deny are less than they
appear to be as to their motivation, substance and with respect to the officia positions of elected
officialsin the region. Nevertheless, the Joint Applicants address the merits of the arguments

raised, including those from the withdrawn Guam Petition.

1 The petition was filed by CNMI Senator Diego M. Songao. In aletter to Senator Songao,
however, CNMI Senator Ramon S. Guerrero (KUMOI) challenges whether the FCC
submission was an official position of the Senate and raises concerns of a conflict of interest.
See Letter from The Hon. Ramon S. Guerrero to The Hon. Diego M. Songao, dated June 21,
2002 and appended as Exhibit A.

2 See Exhibit B. Articles from two different newspapers are included in Exhibit B. Tan
Holdings Corporation, the ultimate parent of the 30 percent shareholder in the Buyer,
operates the Saipan Tribune.

The Joint Applicants understand that the CNMI government has a minority interest in the
United Micronesian Development Association (“UMDA”). UMDA lost out to the Buyer in
the bidding process for the Companies and, thus, its investors might have a commercial
interest in opposing the instant transfer applications.



B. The Petitionsto Deny Fail To Establish a Prima FacieCase That the
Proposed Transfer Would Not Servethe Public I nterest

The Commission undertakes a two-step analysis in judging the sufficiency of every
petition to deny.* First, it determines whether the petition and its supporting affidavits contain
specific allegations of fact sufficient to show that a grant of the application would be prima facie
inconsistent with the public interest. During this step, the Commission assumes that the specific
facts set forth by the complaining party are true, without reference to contrary evidence,®
provided the facts alleged are supported by the affidavit of a person with knowledge of the facts
aleged.® If apetition establishes a prima facie case, the Commission then determines whether,
on the basis of the application, the pleadings, and other matters which it may officialy notice, a
substantial and material question of fact is presented. If there are no substantial and material
guestions, and the Commission is able to find that the application would be in the public interest,
the application is granted.” Thefilings by Opposing Petitioners fail to meet these basic legal
standards.

Not one of the petitions to deny is supported by affidavits. Indeed, the Petitions contain
little more than conclusory facts and third party allegations and, as aresult, cannot serve to

establish the required prima facie case.® The Commission has long recognized that petitions to

4 See Astroline Communications Co. v. FCC, 857 F.2d 1556, 1561 (D.C. Cir. 1988).
> Seeid. at 1561.

® 47 CF.R. §1.939(d).

" 47U.S.C. §309.

8 Rocky Mountain Radio Co., LLP, Memorandum Opinion and Order, 15 FCC Rcd 7166, 7167
(1999); KOLA, Inc., Memorandum Opinion and Order, 11 FCC Rcd 14297, 14305 (1996),
citing Beaumont Branch of NAACP v. FCC, 854 F.2d 501, 507 (D.C. Cir. 1988); Texas RSA
1Ltd. Partnership, Memorandum Opinion and Order, 7 FCC Rcd 6584, 6585 (1992).



deny that consist only of “ultimate, conclusionary facts or more general alegations on
information and belief, supported by general affidavits . . . are not sufficient.”® In short, the
petitions should be summarily dismissed.’® Furthermore, as demonstrated below, the proposed
transfer of control serves the public interest. Thus, the Commission should grant the Joint
Applications.

. OBJECTIONS TO THE PROPOSED FOREIGN OWNERSHIP ARE BASELESS

Opposing Petitioners argue that the proposed level of foreign ownership of the
Companiesis not in the public interest because it could adversely affect critical CNMI and
regional infrastructure services and jeopardize national security interests of the United States.

These arguments are unfounded.

®  Gencom, Inc. v. FCC, 832 F.2d 171, 180 n.11 (D.C. Cir. 1987), citing S.Rep. No. 690, 86™
Cong., 1% Sess. 3 (1959).

The CNMI Governor’s call for a hearing must also be dismissed for the same reasons. See
VoiceStream Wireless Corp., Powertel, Inc. and Deutsche Telekom AG, for Consent to
Transfer Control of Licenses and Authorizations Pursuant to Sections 214 and 310(d) of the
Communications Act and Petition for Declaratory Ruling Pursuant to Section 310 of the
Communications Act, Memorandum Opinion and Order, 16 FCC Rcd 9779, 9791 n.60
(2001); Ameritech Corp. and SBC Communications Inc., For Consent to Transfer Control of
Corporations Holding Commission Licenses and Lines Pursuant to Sections 214 and 310(d)
of the Communications Act and Parts 5, 22, 24, 25, 63, 90, 95, and 101 of the Commission’s
Rules, Memorandum Opinion and Order, 14 FCC Rcd 14712, 14951 (1999). The
Commission is required to hold an evidentiary hearing only when a party demonstrates that
granting an application would be prima facie inconsistent with the public interest and raises
“substantial” and “material” questions of fact regarding the application. 47 U.S.C. 88 309
(d), (e). The petitions, however, do not raise substantial and material questions of fact. As
noted above, the filings do little more than present “legal and economic conclusions
concerning market structure, competitive effect, and public interest” and “generalized and
unsupported criticisms of the [PTI1] venture, or of undisputed facts,” which “manifestly do
not” require alive hearing. United Statesv. FCC, 652 F.2d 72, 89-90 (D.C. Cir. 1980) (en
banc) (citations omitted).

10



A. The Proposed Foreign Ownership is Fully Consistent with Commission
Policy and WTO Treaty Obligations

Asfully explained in its Petition For Declaratory Ruling,** Buyer has three corporate
investors, each with at least some foreign ownership from World Trade Organization (“WTQO”)
member countries.*® Based upon the Commission’s “multiplier” procedures set forth in
Section63.09 of itsrules,*® 72.1 percent of Buyer is considered indirectly owned by nonU.S.
WTO citizens. Because the foreign ownership percentages may change involuntarily (due to the
death of one of the beneficiaries of the trusts that ultimately control THC Communications
Corporation), and to provide Buyer flexibility to bring in new WTO investors, Buyer requested
permission to allow an additional indirect 15 percent foreign ownership, or atotal of 87.1 percent
indirect WTO foreign investment. As discussed in Buyer’s Petition For Declaratory Ruling,
FCC approval of thisindirect foreign ownership of U.S. common carrier radio licenses would be

fully consistent with, and will promote, the Commission’s pro-competitive rules and policies.

1 In the Petition for Declaratory Ruling, the Buyer seeks approval from the Commission for
indirect foreign ownership of the wireless radio licenses held by the Companies in excess of
the threshold set forth in Section 310(b)(4) of the Communications Act of 1934, as amended.
See 47 U.S.C. § 310(b)(4).

Prospector Investment Holdings, Inc. (“Prospector”) holds a 50 percent equity and voting
interest. Prospector isincorporated under the laws of the Cayman Islands and controlled by
citizens of the Philippines, both considered to be WTO member countries. THC
Communications Corporation (“THC”) isa CNMI corporation that holds 30 percent of the
equity and voting interest in the Buyer. THC is ultimately owned by various CNMI trusts, 93
percent of whose beneficiaries are CNMI/U.S. citizens, with 7 percent attributable to foreign
citizens. Missouri Holdings Corporation (“Missouri”) isa CNMI corporation that holds the
remaining 20 percent equity and voting interest in the Buyer. Missouri is controlled by its
100 percent owner, a citizen of both Canada and Great Britain (Hong Kong), both WTO
Member countries.

13 47 C.F.R. §63.00.

12



In its Foreign Participation Order, the Commission concluded that allowing indirect
foreign investment in common carrier radio licensees up to and including 100 percent would
promote competition in the U.S. market, thereby serving the U.S. public interest.’* The
Commission analyzes proposed indirect foreign investments in common carrier radio licensees
“guided . . . by the U.S. Government’s commitment under the WTO Basic Telecommunications
Agreement, which seeks to promote global markets for telecommunications so that consumers
may enjoy the benefits of competition.”*> In particular, the Commission found that “the public
interest will be served by permitting more open investment by entities from WTO member
countries in U.S. common carrier wireless licensees.”*® Based on this principle, the Commission
has adopted a “ strong presumption that no competitive concerns are raised by [up to and
including 100 percent] indirect foreign investment” from entities from WTO member countries.’

The Opposing Petitioners apparently disagree with the Commission’s pro-competitive
policy to promote foreign investment in U.S. telecommunications enterprises. The CNMI
Senator stated that heis “firm in [his] opposition to the foreign ownership of [the Companies].”*?

Other petitioners offer more qualified oppositions but to the same effect, arguing that the

Commission should set a ceiling on foreign ownership of U.S. telecommunicatiors facilities, if

14 Rules and Policies on Foreign Participation in the U.S. Telecommunications Market, Report

and Order and Order on Reconsideration, 12 FCC Rcd 23891, 23898 (1997) (“Foreign
Participation Order™).

Aerial Communications, Inc. and Voicestream Wireless Holdings Corp., Memorandum
Opinion and Order, 15 FCC Rcd 10089, 10093-94 (2000).

16 Foreign Participation Order, 12 FCC Rcd at 23940.
17

15

VoiceStream Wireless Corp., or Omnipoint Corp. and Voicestream Wireless Holding Co.,
Memorandum Opinion and Order, 15 FCC Rcd 3341, 3348 (2000) (“V oiceStream Omnipoint
Order”).

18 CNMI Senator at 2.



the facilities are not duplicated in every way by U.S.-owned competitors.'® Specifically,
Opposing Petitioners claim that indirect foreign ownership of 72.1 percent in the Companies,
with requested flexibility for 87.1 percent indirect foreign ownership, is “extraordinarily high
and should not be permitted.”2°

However, the Commission has routinely endorsed indirect foreign investment as high as
100 percent by WTO member countries. Shortly before the release of the Foreign Participation
Order, the Commission approved 100 percent indirect foreign ownership of common carrier
radio licenses by Telecom Finland Ltd., awholly-owned subsidiary of PT Finland, Ltd., a private
holding company of the Government of Finland.>* More recently, the Commission approved 100
percent indirect foreign ownership of Telenor Satellite by Telenor ASA, a Norwegian company,
which is 79 percent owned by the Kingdom of Norway; 100 percent indirect foreign ownership
of GE Americom by SES Global, a L uxembourg company, which is 75.11 percent foreign
owned; and 100 percent indirect foreign ownership of VoiceStream Wireless by Deutsche

Telekom AG, a German company, which is 77 percent foreign-owned, including 45 percent held

19 The Commission’s analysis is not changed by the fact that an incumbent local exchange
carrier (“ILEC”) and/or a carrier with other “sole-source” facilitiesisinvolved. For example,
the Commission approved the acquisition of Frontier Communications, an ILEC with
multiple facilities in the continental United States, by Globa Crossing, a Bermuda company
subject to foreign ownership restrictions under Section310(b)(4). In its decision approving
this transaction, the Commission did not express any concern that Frontier was an ILEC —
rather, the Commission applied the WTO entry standard to Global Crossing’s indirect
ownership of Frontier and afforded Global Crossing the “strong presumption that no
competitive concerns are raised by the foreign ownership at issue ....” Inre Global Crossing
Ltd. And Frontier Corporation, Applications for Transfer of Control Pursuant to
Sections 214 and 310(d) of the Communications Act, as amended, Memorandum Opinion and
Order, 14 FCC Rcd 15911, 15919 (1999).

20 See Six CNMI Representatives at 2; Guam Petition at 7; CNMI Senator at 2.

21 See Telecom Finland, Ltd., Petition for Deter mination of the Public Interest under 47 U.S.C.
Sec. 310(b)(4) to permit LMDS and PCSLicensing, Order, 12 FCC Rcd 17648 (1997).



by the German government.??> As part of the VoiceSream Wireless/Deutsche Telekom
transaction, the Commission also approved ownership up to 85 percent by Deutsche Telekom
and its German shareholders in two VoiceStream subsidiaries.?® Further, the Commission has
found that 80 percent indirect foreign ownership of INTELSAT and 65.1 percent indirect foreign
ownership of Cellco Partnership by Vodafone were in the public interest.>* Thus, far from being
“potentially the largest percentage foreign ownership exception ever under Section 310 of the

1934 Act” as alleged,? the proposed percentages of indirect foreign ownership of 72.1 percent

22 See Lockheed Martin Global Telecommunications, Comsat Corp., and Comsat General
Corp. and Telenor Satellite Mobile Services, Inc., and Telenor Satellite, Inc., Applications
for Assignment of Section 214 Authorizations, Private Land Mobile Radio Licenses,
Experimental Licenses, and Earth Sation Licenses, and Petition for Declaratory Ruling
Pursuant to Section 310(b)(b)(4) of the Communications Act, Order and Authorization, 16
FCC Rcd 22897 (2001)(“Lockheed Martin™); Application of General Electric Corp. and SES
Global, For Consent to Transfer Control of Licenses and Authorizations Pursuant to Section
310(b)(4) of the Communications Act, Supplemental Order, 16 FCC Rcd 18878 (2001)(“ SES
Globa”); Application of General Electric Corp. and SES Global, For Consent to Transfer
Control of Licenses and Authorizations Pursuant to Section 310(b)(4) of the Communications
Act and Petition for Declaratory Ruling Pursuant to Section 310(b)(4) of the
Communications Act, Order and Authorization, 16 FCC Red 17575 (2001); VoiceStream
Wireless Corp., Powertel, Inc. and Deutsche Telekom AG, for Consent to Transfer Control of
Licenses and Authorizations Pursuant to Sections 214 and 310(d) of the Communications Act
and Petition for Declaratory Ruling Pursuant to Section 310 of the Communications Act,
Memorandum Opinion and Order, 16 FCC Rcd 9779 (2001)(“V oiceStream Wireless’).

23 See VoiceStream Wireless, 16 FCC Red at 9846-48.

4 SeeInre Applications of INTELSAT LLC; For Authority to Operate, and to Further
Construct, Launch, and Operate C-band and Ku-band Satellites that Form a Global
Communications System in Geostationary Orbit, Memorandum Opinion and Order, 15 FCC
Rcd 15460 (2000); In re Application of Vodafone Air Touch, PLC, and Bell Atlantic Corp.;
For Consent to Transfer of Control or Assignment of Licenses and Authorizations,
Memorandum Opinion and Order, 15 FCC Rcd 16507 (2000) (V odafone itself was 47.43
percent held by Citizens of the United Kingdom, 36.05 percent held by citizens of North
America, 7.8 percent held by citizens of other European countries, with the remainder held
by citizens of other areas).

25 Six CNMI Representatives at 2.



and 87.1 percent in the Companies are actually below, or approximately at, previously authorized

levels.

In addition, the Commission has frequently granted licensees the flexibility to increasein

the future their percentage of indirect foreign ownership by a specified amount without seeking

additional FCC approval. For example, for McLeod USA, the Commission recently approved, in

advance, indirect investment of up to 25 percent by any single non-U.S. investor or entity in

addition to the current 46.84 percent authorized indirect foreign ownership by an Irish citizen. %

The Commission also approved similar increases in Lockheed Martin and SES Global .2’

Therefore, the Buyer’s request for the Commission to pre-approve an additional 15 percent

26

27

See Wird ess Telecommunications Bureau and International Bureau Grant Consent For
Transfer of Control of Licenses and Authorizations from McLeod USA, Inc., Debtor-In-
Possession, to Forstmann Little and Co., Public Notice, 17 FCC Red 6111 ( 2002).

See Lockheed Martin,16 FCC Rcd at 22913 (approving additional, aggregate 25 percent
indirect equity and/or voting interests from other unnamed nontU.S. investors, including non
Norwegians who might own Telenor ASA shares, except no single unnamed investor may
acquire indirect ownership in excess of 25 percent without Commission approval); SES
Global,16 FCC Rcd at 18884-85 (approving additional, aggregate 25 percent indirect equity
and/or voting interests without further Commission approval, although no single non-U.S.
investor or entity may acquire indirect ownership in excess of 25 percent without approval).
See also VoiceStream Omnipoint Order, 15 FCC Rced at 3350 (2000) (approving up to and
including 25 percent indirect foreign ownership in addition to current level of 30.6 percent
foreign investment in proposed transferee); Northeast Digital Networks, Inc., 14 FCC Rcd
6788 (1999) (granting authorization for an additional future 15 percent indirect foreign
ownership above then-current level exceeding 25 percent by other foreign individuals or
entities and granting existing alien shareholders authority to augment their ownership without
reference to the 25 percent benchmark); Spectrasite Holdings, Inc., 14 FCC Rcd 13344
(1999) (granting authorization to foreign individuals to hold an additional 15 percent indirect
equity interest above current 30 percent foreign indirect ownership and authorizing any
additional future foreign ownership by named individuals); CNG Communications, Inc., 14
FCC Rcd 4996 (1999)(granting authorization for additional 15 percent indirect foreign
ownership above then-current level exceeding 25 percent due to fluctuations in publicly-
traded shares and authorizing any additional future foreign ownership by any of the current
shareholders).

10



indirect WTO investment above the initial 72.1 percent is fully in accord with Commission
precedent. 28

Opposing Petitioners also raise issues regarding the ultimate individua investors in the
Buyer. The CNMI Governor and the Six CNMI Representatives, for example, aleged that there
is insufficient information in the record to determine the exact amount of the foreign ownership
interests in the Tan Family Trusts.?° In fact, the Joint Applicants have provided detailed
information in their various applications and Form 602 Ownership Disclosure.

Moreover, the Commission has stated that it will rely on applicants’ representations in
their applications,*® and the Opposing Petitioners have provided no rationale why the
Commission should not follow its settled policy in this case. Indeed, Applicants have no
incentive to minimize the stated amount of foreign ownership because, as described above,
Commission policy authorizes as much as 100 percent indirect WTO ownership.

Startec/PCI charges that Prospector’ s incorporation in the Cayman Islands is designed to
disguise foreign investment outside the presumption established for WTO entities and requests

that the actual citizenship of these major investors be revealed.3! Buyer, in fact, included this

information in its Petition for Declaratory Ruling, stating that the owners of the Cayman Idlands

8 Contrary to the claim of the Six CNM| Representatives, the Buyer expressly limited its

request for flexibility for additional indirect foreign ownership to entities from WTO member
countries. Six CNMI Representatives at 3; Petition for Declaratory Ruling at 8.

29 CNMI Governor at 22-23; Six CNMI Representatives at 4.

30 See Implementation of Section 309(j) of the Communications Act — Competitive Bidding for

Commercial Broadcast and Instructions Television Fixed Service Licenses; Reexamination of
the Policy Statement on Compar ative Broadcast Hearings; Proposals to Reform the
Commission’s Compar ative Hearing Process to Expedite the Resolution of Cases, First
Report and Order, 13 FCC Rcd 15920, 15979 (1998).

31 Startec/PCl at 1; Six CNMI Representatives at 3.
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corporation are both citizens of the Philippines.®? Also, as explained in the Petition for
Declaratory Ruling, both the Cayman Islands and the Philippines are WTO member countries.®

Finally, it should be noted that even with indirect foreign ownership of 72.1 percent, the
Companies themselves will be operated and managed entirely by U.S. citizens. The only
addition to the Companies' current officers (all U.S. citizens) that Buyer will make is to install
Robert Anderson, a U.S. citizen with forty years of experience in telecommunications, including
more than twenty years of experience at Verizon and NYNEX, as the chief executive officer of
MTC. For these additional reasons, the expressed concerns regarding foreign ownership and
control are without merit.3

B. The Joint Applicants I nitiated Contacts with Relevant Federal Agencies

Even Before the FCC Applications were Filed to Ensure that Valid National
Security and Law Enforcement Concerns are Addressed in Full

The Opposing Petitioners also claim that the proposed transfer of control to a company
with foreign ownership would compromise our nation’s national security and law enforcement

ability. The Joint Applicants agree that the U.S. has a strong interest in safeguarding national

32 Petition for Declaratory Ruling at 4. The Six CNMI Representatives state that there is a
“compelling” question regarding “Prospector’ s motivation to incorporate in the Cayman
Islands,” but the Buyer cannot respond substantively because the petitioners fail to explain
what the “compelling question” is. Six CNMI Representatives at 3. Clearly, however,
Prospector’s motivation is not to hide its foreign ownership; the Buyer has set forth the
relevant issues in detail in its petition.

33 Ppetition for Declaratory Ruling at 5-6. As WTO Members, the Cayman Islands and the
Philippines are entitled to the presumption that no competitive concerns are raised by their
indirect foreign investment in the Companies. The Opposing Petitioners have not presented
any evidence to rebut this presumption. Miscellaneous concerns relating to the alleged
difficulty of auditing the foreign investors in the Buyer are speculative and entirely irrelevant
to the presumption in favor of market entry by investors from WTO member countries. See
Six CNMI Representatives at 3.

34 One half of the Buyer’'s Board of Directors currently is comprised of U.S. citizens.
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security and enforcing U.S. laws. Thus, even before filing the transfer of control applications
with the FCC, the Joint Applicants proactively contacted a U.S. Department of Justice (“DOJ’)
officia responsible for coordinating an inter-agency group including the Federal Bureau of
Investigation (“FBI”) and the U.S. Department of Defense (“DOD”) (collectively, “the Federal
Security Agencies’). Since that initial contact, the Joint Applicants have continued their
correspondence and discussions with the Federal Security Agencies, kept the Federal Security
Agencies fully apprised of the status of the FCC proceedings, and supplied the Federal Security
Agencies with the supplemental information they requested. The DOJ and FBI expressly
acknowledged these contacts by the Joint Applicantsin their Petition to Defer.3® The
information provided to the Federal Security Agenciesincludes details on the proposed new
ownership, the services and facilities currently provided by the Companies, and the fact that the
Companies’ wireline facilities already are 100 percent CALEA compliant.

The Joint Applicants pledge their continued cooperation with the Federal Security
Agencies and thus support the Petition To Defer filed by the DOJ and FBI. In the event the
Federal Security Agencies identify national security or law enforcement concerns, the Buyer
further pledges to enter into an appropriate agreement to resolve those concerns.

1.  COMMISSION APPROVAL OF THE PROPOSED TRANSFER OF CONTROL
WOULD SERVE THE PUBLIC INTEREST

In accordance with its obligations under Sections 310(d) and 214 of the Communications
Act, the Commission must determine whether approval of the proposed transfers of control will

serve the public interest, convenience and necessity. 3 Opposing Petitioners assert that the

35 Petition To Defer of U.S. Department of Justice and Federal Bureau of Investigation at 3.
% 47 U.S.C. §8 214, 310(d).

13



proposed transaction is not in the public interest because the Joint Applicants have failed to
demonstrate that the Buyer has the requisite technical, financial or character qualifications to be
a Commission licensee.3” Asdemonstrated below, Opposing Petitioners’ arguments are without
merit.

A. TheBuyer’sEntry to the CNMI Telecommunications Market Will Benefit
Consumers

The Opposing Petitioners argue, inter alia, that the proposed transaction is not in the
public interest because the proposed transfer “will necessarily result in the discontinuance” of
MTC servicesin violation of Section 214(a) of the Communications Act. This argument is
speculative and unfounded.

Buyer has stated in no uncertain terms in its Petition For Declaratory Ruling that it
“proposes no reduction in services by GTE Pacificaand, in fact, proposes to increase the overall
telephone penetration rates in the CNM1.”3®  This statement applies equally to MTC. Indeed,
Buyer has a strategy of making focused and aggressive capital expenditures in order to expand
the Companies existing high quality services at attractive rates.>® Simply put, Buyer views the
Companies as strategic assets critical to its goal of becoming the most technologically innovative

telecommunications provider in the Western Pacific.

37 Six CNMI Representatives at 2-4; CNM| Senator at 3; CNMI Governor at 16-22; Startec/PCl
at 2-3.

Petition for Declaratory Ruling at 7.

39 See attached declaration of George Chiu, Exhibit C (selected portions of the Joint Applicants
supplemental filing with the Commonwealth Telecommunications Commission or “CTC”),
and Exhibit D (Joint Applicant’s June 13, 2002, presentation to the CTC).

38
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Buyer intends to continue investment in and expansion of the Companies’ services. For
example, the Buyer is determined to expand the existing wireline business by increasing the level
of subscribership through high quality services at affordable rates.*°

Further, GTE Pacificaalready operates the largest digital wireless network serving the
CNMI. Buyer'sgoal isto increase capacity and coverage by 60 percent within 24 months of the
consummation of the proposed transfer of control. In addition, Buyer plans to expand
aggressively the Companies customer base by offering wireless services at reasonable prices
with the widest reach. **

In the long distance arena, Buyer will expand carrier relationships by at least three
additional relationshipsimmediately after closing of the transfer. Prepaid services will continue
to be attractively priced and aggressively marketed. Customized call plans will be tailored to
fulfill the diverse needs of the CNMI’s population. Buyer also has plans to invest heavily in
fiber optic capacity from the U.S. mainland in order to become aregional hub. Looking to the
future, Buyer will be rolling out Digital Subscriber Line (DSL) Service as a mass market
product.*?

In sum, Opposing Petitioners are wrong to suggest that Buyer’s acquisition of the
Companies will result in the reduction of services.** To the contrary, the public interest will be
served by Buyer’s commitment to expand and to enhance existing services through targeted

capital investments. This commitment is especially significant here because the CNMI

40 See Exhibits C and D.
4 seeid.
42 Seeid.

“3 In any event, if PTI later would decide to discontinue services subject to Section 214 of the

Act, it would comply with the FCC' s regulations to apply for the appropriate authority.
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economy, which currently isin the midst of arecession, will receive a needed boost from
Buyer’s increased investment in the telecom sector.

B. The CNMI Market |s, and Post-Transfer Will Be, Competitive

Some of the petitioners incorrectly assert that the Companies operate as a “ virtual
monopoly” in CNMI’s local and long distarce markets** and thus object to Buyer’s acquisition
of these companies without “provisions to foster competition.”*® It is undisputed that the
Commission’s pro-competitive, open-entry policies apply equally to the CNMI and Guam.
These telecommunications markets already are, and post-transfer will continue to be, open to
competition. In fact, competitors have exercised their right to enter the CNMI market and
compete with the Companies.

Specifically, Startec/PCl—one of the Opposing Petitioners—is a self-described “full-
service telecommunications company that has been doing business in Guam and CNMI for
amost two decades.”*® In addition, three other Inter-Exchange carriers (“IXCs’)—IT&E
Oversess, Inc. (“IT&E”), TelePacific Network, Inc. (“TNI”) and WorldCom (“WCOM”)—
compete with both the Companies and Startec/PCI for CNMI customers. There are also
numerous prepaid card resellers that offer competing 1-800 long distance services via Sprint and

AT&T networks through correspondent relationships with the Companies. In addition, several

44 The Companies do business in the CNM| and Guam under the names Verizon Micronesia

and Verizon Pacifica

45 CNMI Six Representatives at 2; CNMI Senator at 2; CNMI Governor at 17; Startec/PCl at 2-
3 (requesting that the Commission “entertain ideas to establish stipulations from the
prospective investors’). Startec/PCl aso claims that MTC should have described itself as
both an ILEC and an Inter-Exchange Carrier. Startec/PCl at 2. The Joint Applicants did just
that. Joint Application for Transfer of Control of International Section 214 Authorizations at
2; Joint Application for Transfer of Control of Domestic 214 Authority at 2.

46 Startec/PCl at 1.
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voice-over-Internet Protocol (“IP”) card providers operate in the CNMI; notably, IT& E operates
a successful service that bypasses the local loop using | P technology. *’

In the wireless market, Saipancell is a competing provider offering cellular and paging
services with its extensive microwave network on Saipan.*® In addition, IT&E and Guam
Telephone Authority have cellular roaming agreements in place with GTE Pacificato serve
customersin CNMI. Finally, Motorola operates a radio communication service on Saipan, and
RadioCom operates a paging and an 800 MHz trunked SMR system on Saipan.

The wireless providers also provide competition in local loop services. In addition,
Saipancell recently filed a petition with the Commission requesting to be designated as an
Eligible Telecommunications Carrier (“ETC”) and to disaggregate the Micronesian Telephone
Company’s (“MTC's") service area*® Saipancell indicates that grant of its request would make
Saipancell eligible to receive federa universal service support for wireless local service offered

in Saipan—enabling it to offer consumers a “choice of basic service providers...[and] bring

47 Asaresult of this competition, MTC and GTE Pacifica's direct dial service accounted for
only 14% of total (norntInternet) inter-exchange traffic during the 2001 calendar year. The
four other I XCs serving the CNMI handled 27% of such traffic and the remaining 60% of dll
access minutes billed were handled by the numerous 1-800 services. Similarly, for the first
five months of the year 2002, the Companies direct dia traffic amounted to only 11% of the
total market for access minutes whereas 1-800 traffic totaled 53% and the four competing
interexchange carriers provided 36% of all minutes.

48 CNMI Governor at 9 (acknowledging that some “wireless service alternatives exist in the

commonwealth”).

49 Guam Cellular and Paging, Inc. d/b/a Saipancell Petition for Designation as an Eligible

Telecommunications Carrier on the Island of Saipan in the Commonwealth of the Northern
Mariana Islands, CC Docket No. 96-45 at 1, 11-14 (filed Feb. 19, 2002). Saipancell seeks
redefinition of MTC’ s service areato enable it to be designated as an ETC only for the idand
of Saipan.
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competitive services to customers.”>® Thus, because the CNMI telecommunications market is
open and competition already exists, the Commission should reject the Opposing Petitioners
requests for special conditions designed to introduce such competition.

Certain Opposing Petitioners also question the prudence of transferring control of “sole-
source” facilities to non U.S.-nationals.>* As discussed previously, the Joint Applicants already
are addressing the national security concerns with the interested federal agencies. The Guam
Petition also suggests that the proposed change in ownership of the submarine cable with landing
points in the CNMI and Guam would not serve the public interest because it is the sole cable
connecting these U.S. overseas isands.®>® This suggestion ignores the facts that the cable was not
even constructed until 1997 and is not the only means of communications between the Islands.>?
Moreover, Guam is a mgjor cable landing hub, evidencing that other providers in the region have
the opportunity to construct a competing cable. In thisinstance, the Companies took arisk by
making an initial $15 million expenditure to lay the cable, an investment which ensured CNM|

consumers access to off-island communications during inclement weather and broadband service

0 Reply Comments of Guam Cellular and Paging, Inc., CC Docket No. 96-45 at 4 (filed June
17, 2002). Although redefinition of MTC's service area would not serve the public interest,
MTC does not object to Saipancell’s designation as an ETC if it serves the entire MTC
service area, which is comprised of three islands—Saipan, Tinian and Rota. Opposition of
the Micronesian Telephone Company, CC Docket No. 96-45, at 4-6 (filed Apr. 22, 2002).

®L CNMI Governor at 5; CNMI Six Representatives at 2; CNM| Senator at 2.
2 Guam Petition at 6-7.

®3 Both IT&E and WCOM operate satellite circuits jointly with Verizon Pacifica. While
satellite service in not a perfect substitute to cable transport, the Commission has identified
“cable and satellite [capacity as] fungible technologies utilized in the transmission of
international service." Comsat Corporation Petition Pursuant to Section 10(c) of the
Communications Act of 1934, as amended, for Forbearance from Dominant Carrier
Regulation and for Reclassification as a Non-Dominant Carrier, Order and Notice of
Proposed Rulemaking, 13 FCC Rcd 14083, 14103 (1998) (“Comsat Non-Dominance
Order™).
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at lower rates than available for satellite circuits.>* In addition, the failure of other entities to
construct facilities does not inhibit competition in the CNMI market through access to the
Companies facilities. Startec/PCl would have the Commission believe that there is “no realistic
ability for other U.S. telecom companies to establish competition by gaining access to key
facilities.” In fact, however, Startec/PCl operates a point-of-presence (“ POP”) facility and—
along with the three other IXCs—receives monthly bills for exchange access service to the

CNMI local exchange network to complete interexchange voice or data transmissions.
Furthermore, in accordance with the Telecommunications Act of 1996, Buyer will continue to
provide these and future competitors with accessto its LEC facilities.

In any event, the extent to which interexchange facilities are deployed in the CNMI is—
asin the continental U.S—marketplace driven.®® This is not the proceeding to determine if
existing facilities are adequate. On the other hand, allowing the existing cable to be acquired by
PTl—a company dedicated to improving the provision of communications services to consumers

in part by maximizing efficient use of the cable—will serve the public interest.>’

> Indeed, MTC and GTE Pacifica assumed this burden after the company originally awarded

rights to build the cable became financially defunct.

% startec/PCl at 2.

6 CNMI Governor at 8 (noting that “the small population and physical size of the

Commonwealth” constrains the development of telecommunications infrastructure). The
population of the CNMI is less than 70,000 people.

" Certain of the Opposing Petitioners also raise allegations of non-compliance with local

regulatory rules by the Companies that are both untrue and inappropriate in this proceeding.
For example, Startec/PCI alleges that MTC has “failed to report and publish tariffs” and
“charges all potential competitors, including Startec/PCI, a surcharge...on al inter-idand
cals” Startec/PCl at 2. To the contrary, the Companies publish tariffs on their website and
comply with applicable rate requirements. Available at http://www.gtepacifica.net (last
visited June 28, 2002). Contrary to the CNMI Senator’ s allegation that the Companies have
not complied with loca CNMI law requirements for uniform and nortdiscriminatory pricing,
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C. Pacific Telecom Is Technically Qualified

Several of the Opposing Petitioners challenge Buyer’s technical qualifications.®® The
challenges are basel ess.

First, the proposed transaction would result in the transfer of control of operating
telecommunications companies MTC and GTE Pacifica. The Buyer proposes to acquire not only
the stock and the facilities, but the ongoing business operations, including all associated
personnel. As stated previoudly, the entire management team of the Companies is staying on,
and the Buyer is hiring as its new CEO, Robert Anderson, an American citizen who is an ex-
Verizon employee of over twenty years, with forty years of telecommunications experience.®® In
other words, under its new ownership the Companies will have a seasoned management team
technically proficient in the operation of the telecommunications facilities at issue. The Joint
Applicants also expect to negotiate an agreement pursuant to which Seller would offer Buyer
certain technical and support services for a period of time.

In addition to this continuity of technical expertise, and contrary to the unfounded claims

of the Opposing Petitioners,®® Buyer will add substantial telecommunications experience,

(Continued...)

MTC has supplied the Commonwealth Telecommunications Commission (“CTC”) with a
published tariff meeting the requirements of Public Law 12-39 and the full requirements of
the CTC. CNMI Senator at 3. Furthermore, the FCC generally refuses to reevaluate the
qualifications of the transferor when granting transfers of control, and should not do so here.
Inre Global Crossing Ltd. And Frontier Corporation; Applications for Transfer of Control
Pursuant to Sections 214 and 310(d) of the Communications Act, as amended, Memorandum
Opinion and Order,14 FCC Rcd 15911, 15915 (1999) (“Global Crossing/Frontier Order”™).

8 CNMI Governor at 18-19, Six CNMI Representatives at 4; CNM| Senator at 3.
59 See Exhibit C.
0 CNMI Governor at 18; Six CNM| Representatives at 4.
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enabling the Companies to provide improved services to consumers in the CNMI.%1 As
discussed in the Petition For Declaratory Ruling, Prospector will take the lead in managing the
operations of the Companies based on the significant experience Prospector’ s principals and
employees gained in the founding and management of ISLACOM, which is now part of the
second largest telecommunications company in the Philippines, Globe Telecom.

In founding ISLACOM and growing its business, the Prospector representatives gained
significant experience in (1) working with local regulators, (2) raising the necessary capital to
construct facilities, (3) managing the build out of their network through successful turn key
contracts with established international vendors such as Siemens, Alcatel and Lucent, (4)
cooperating with other carriers such as PLDT, the Philippines dominant carrier, and (5) working
with local government officials to obtain needed rights-of-way, government permits, etc.
Although ISLACOM was at least ten times as large as the Companies to be acquired here, the
Prospector representatives were able to run multiple lines of telecommunications operations
(GSM wireless network, paging network, long distance, and LEC) efficiently to provide new
service offerings to the Philippines people.

As the preceding indicates, therefore, Buyer has al the necessary technical qualifications
to control and manage the Companies and thus ensure continued high-quality serviceto

consumers.

®1 The majority owner of Prospector, Ricardo C. Delgado, was the Chairman of ISLACOM for
six years, a Progpector employee, Jovino G. Lorenzo, was the President for four years; and
the minority owner of Prospector, Jose Ricardo Delgado, was the Vice President of
Marketing for four years. See also Petition for Declaratory Ruling at 4-5.
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D. Pacific Telecom Is Financially Qualified

The CNMI Governor claims that Buyer has not demonstrated its financial
qualifications.®> This claim isunfounded, as review of the application demonstrates. As
described in the Petition For Declaratory Ruling, fifty percent shareholder Prospector is affiliated
with Citadel Holdings, Inc., ("Citadel") a company headquartered in the Philippines, which has a
variety of business interests that include transportation operations, logistics and information
services. Citadel owns, among other business ventures, the largest airport services company in
the Philippines.®® Citadel sold ISLACOM for approximately $60 million in 1999, and
Prospector’ s debt/equity ratio is less than 5 percent.

Additionaly, the thirty percent shareholder, THC Communications, is controlled by Tan
Holdings Corporation, a diverse holding company that operates in more than a dozen industries
in the Western Pacific. Tan Holdings, founded in 1972, is now the largest private taxpayer and
employer in the CNMI. Twenty percent shareholder, Missouri Holdings Corporation, is
controlled by Managing Partner, Michael Leung, who, among other things, holds an 18 percent,
non-controlling stake in People' s Cellular, a cellular carrier in Hong Kong.

Clearly, Buyer has the requisite financial backing to continue and to expand the
Companies existing high quality operations. Buyer stands ready, however, to respond to any

specific requests for financial qualification information that the Commission might have.

%2 CNMI Governor at 21.
%3 petition For Declaratory Ruling at 4.
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E. Pacific Telecom Satisfiesthe Commission’s Character Qualification
Requirements

The CNMI Governor and Startec/PCI challenge PTI’ s character qualificationsto be a
Commission licensee.®* Specifically, the CNMI Governor refers to testimony before the U.S.
House of Representatives in 1999 to the effect that Tan Holdings Corp. pled guilty to afelony
charge for a crime of dishonesty under federal law. ®> The CNMI Governor also asserts that Tan
Holdings Corp. is a defendant in an ongoing class action litigation filed on behalf of garment
workers.®® Startec/PCI simply attaches two newspaper articles as evidence that Tan Holdings
Corp. “has engaged in monopolistic practices and has often run afoul of US government
regulations.”®’” The arguments of the CNM| Governor and Startec/PCl are misplaced and
overemphasi ze the significance of these two legal matters. Joint Applicants demonstrate below
that these issues are insufficient to show that PTI lacks the requisite character qualifications to be
a Commission licensee.

The Commission has determined that it will examine an applicant’s character
qualifications on a case-by-case basis, and will generally consider non FCC adjudicated felonies,
as well as anumber of mitigating factors, including:

... the willfulness, frequency, and currency of the misconduct;
the positional nature of the wrongdoer and the involvement of
management officials; the care taken by the applicant to forestall

such misconduct prior to its occurence; the nature, extent and
promptness of the corrective measur es taken subsequent to the

64 See CNMI Governor at iv, 17, 19-20; Startec/PCI at 2, Attachment 1, Attachment 2.
5 CNMI Governor at 19-20.

% |d. at 20.

®7 Startec/PCI at 2, Attachment 1, Attachment 2.
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misconduct’s occur rence; and the applicant’ s record of
compliance with [the FCC's] rules and policies, if any.®®

Further, the Commission has indicated that it will not consider the misconduct of related
entities relevant to an applicant’s character “. . . unless there is a sufficient nexus between the
[applicant] and the [related] company . . . .”%° In determining whether such a nexus exists, the
Commission has indicated it will consider whether the principals of the entity involved in the
adjudicated misconduct will be involved in the control of the activities of the applicant.”® Under
these standards, the L& T plea of nolo contendere should not influence the Commission’s
assessment of PTI’s character qualifications.

Specifically, the testimony before the U.S. House of Representatives cited by the CNMI
Governor does not include all of the pertinent facts. In 1991, over tenyearsago, L & T
International Corporation (“L&T”), acompany founded and headed by Mr. Siu Lin Tan and

owned by Tan Holdings Corp., was the subject of an indictment brought by the United States

%8 Stockholders of RCA Corp. (Transferors) and General Electric Co. (Transferee), For Transfer
of Control of RCA Corporation and its Wholly-Owned Subsidiary, National Broadcasting
Company, Inc., Memorandum Opinion and Order, FCC 86-285, 60 RR 2d 563, 15 (1986)
(“GE MO& O”)(emphasis added); see also Policy Regarding Character Qualificationsin
Broadcast Licensing, Policy Statement and Order, 5 FCC Rcd 3252, 15 (1990) (“Character
Policy Statement — 1990”) citing Policy Regarding Character Qualifications in Broadcast
Licensing, Policy Statement and Order, 102 FCC 2d 1179, 1227-29 (1986) (“Character
Policy Statement — 1986) (discussing mitigating factors), recon. granted in part, 1 FCC Rcd
421 (1986), modified by, 5 FCC Rcd 3252 (1990), recon. granted in part, 6 FCC Rcd 3448
(1991), petitions to suspend granted, 6 FCC Rcd 4787 (1991), correction, 6 FCC Rcd 5017
(1991), further recon. granted in part, 7 FCC Rcd 6564 (1992).

Policy Regarding Character Qualifications in Broadcast Licensing, Memorandum Opinion
and Order, 7 FCC Rcd 6564, 1 16 (1992) (“Character Policy Statement — 1992") (discussing
“nexus’ analysisin context of reporting requiremerts) citing Character Policy Statement
1986, 102 FCC 2d at 1218-19, on recon., 1 FCC Rcd 421, 423 (affirming substantial nexus
approach as a “reasonable basis’ for considering misconduct of parent or related companies).

0" Character Policy Satement 1992, 7 FCC Red at  14.

69
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Department of Labor regarding violations of the Fair Labor StandardsAct. Ultimately, L& T
entered a pleaof nolo contendereto aviolation of 18 U.S.C. § 1001, for allegedly making afalse
statement to the federal government, was fined $500,000 and placed on three years probation. ’*
Neither Siu Lin Tan nor other members of the Tan family were charged.

L& T’ s probation included a requirement of compliance with extensive reporting and
payroll monitoring requirements.’?> Not only did L& T complete its probation period without
incident; but since expiration of the mandatory payroll monitoring and reporting requirements,
L&T has voluntarily continued an independent audit by Deloitte and Touche and provided copies
of the report to the Department of Labor.

L& T aso has established alega department to insure compliance with all labor laws.
Indeed, in the more recent past Tan Holdings Corp. has been repeatedly commended by the
Regional Director of the Occupational Health and Safety Administration (“OSHA™) as being a
“model” company. Further, Tan Holdings Corp. is a member of “Excellence 2000” a partnership
with OSHA focused on developing an internal workplace safety and health effort in furtherance
of OSHA policies and guidelines.

As discussed below, in light of the true circumstances surrounding this matter, L& T's
plea agreement does not support afinding that PT1 lacks the requisite character qualificationsto
hold a Commission license.

First, apleaof nolo contendere to afelony is not an adjudication of that matter and
therefore should not be given significant weight in considering PTI’ s character qualifications.

Pleas of nolo contendere are the equivalent of un-litigated consent orders which may not later be

" The plea agreement is appended hereto as Exhibit E.
Z Seeid.
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used to prove the truth of the underlying alleged violations.”® Further the Commission has stated
that it “will not sanction inquiry into an applicant’s qualifications on the basis of aleged criminal
activity unlessit resultsin a conviction or adverse civil decision.”’

Second, the relationship between L& T and PTI is attenuated. L& T, the entity which
entered the plea, is owned by Tan Holdings Corp. Tan Holdings Corp., in turn, indirectly holds a
30% interest in PTI through THC Communications Corp. Further, while THC Communications
Corp. will have “negative control” of PTI under Commission standards due to a shareholders

, ® neither Tan Holdings Corp. nor Siu Lin Tan will have voting or day-to-day control

agreement
over PTI. Pursuant to the management agreement, Prospector will have complete managerial
control over the daily operations of the Companies. Neither Tan Holdings Corp. nor the Tan
family has any ownership interest in Prospector.

Third, the conduct by L& T referred to by the Governor occurred over ten years ago. The

Commission has imposed a ten year limitation upon its consideration of allegations of past

misconduct.

3 Cf. Fep. R. EVID. 410; Lipsky v. Commonwealth United Corp., 551 F.2d 887, 893-94 (2d Cir.
1976); Beatrice Foods Co. v. F.T.C., 540 F.2d 303, 312 (7" Cir. 1976).

" |T&E Overseas, Inc., 4 FCC Red 3774, 3775 13 (MSD 1989) (emphasis supplied); see also
Character Qualifications Policy Statement 1986, 102 FCC 2d at 1205 (“We will not take
cognizance of non-FCC misconduct involving criminally fraudulent misrepresentations,
alleged criminal activity and antitrust or anticompetitive misconduct unless it is adjudicated.
In this regard, there must be an ultimate adjudication by an appropriate trier of fact, either by
agovernment agency or court, before we will consider the activity in our character
determinations.”). While the Commission has stated that convictions based upon pleas of
nolo contendere are relevant to its character analysis, Character Qualifications Policy
Statement 1986, 102 FCC 2d at 1205, n.64, the L& T plea agreement should not be given
weight in this matter for the reasons set forth herein.

> As stated throughout the transfer applications, THC Communications Corp., only has the

authority to elect fifty-percent of the board of directors of MTC — i.e., authority to exercise
negative control over the board, but not the day-to-day operations of the Companies.
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Asto the time period relevant to character inquiries, we find that . .

. even as to consideration of past conduct indicating ‘a flagrant

disregard of the Commission’s regulations and policies,” aten year

limitation should apply. The ‘inherent inequity and practical

difficulty’ involved in requiring applicants to respond to

allegations of greater age suggests such time limits be imposed.
For these reasons, the Joint Applicants submit that the existence of the L& T plea agreement does
not render PT1 unqualified to hold the subject Commission licenses.

The class action lawsuit referred to by the CNMI Governor is aso not relevant to Buyer’s
character qualifications. The case was filed against 22 garment manufacturers, including
subsidiary companies of Tan Holding Corp., aswell as virtually all major U.S. apparel
retailers.”” As above, neither Tan Holdings Corp. nor the Tan family are defendants in this
proceeding. The complaint contains a variety of claims alleging that the retailers and
manufacturers conspired to violate various laws relating to the employment of nonresident
workersin Saipan. The complaint also alleges that manufacturers charge employees too much
for housing and food and that employee movement outside the plants and housing is improperly

restricted. ”® The defendant subsidiaries of Tan Holdings Corp. as well as other retail and

manufacturer defendants deny these allegations and are vigorously defending this suit.

8 Character Policy Satement 1986, 102 FCC 2d at 1229 (1986) (citation omitted); see also GE
MO& O, FCC 86-285, 60 RR 2d at 1 18 (recognizing that non-FCC misconduct giving rise to
felony conviction occurred more than ten years prior to FCC action, and therefore was
subject to the time limitation); Contemporary Media, Inc., Decision, 13 FCC Rcd 14437, n. 2
(1998) (recognizing ten year limitation), aff’ d, 14 FCC Rcd 8790, aff’' d sub nom.,
Contemporary Media, Inc. v. FCC, 214 F.3d 187 (D.C. Cir. 2000), cert. denied, 532 U.S. 920
(2002).

The complaint iswell over 100 pages long and Joint Applicants have not attached it to avoid
burdening this pleading with such along exhibit. Joint Applicants will, however, provide the
Commission a copy of the complaint upon request.

7

8 A substantial portion of the more sensationalized claims alleged in the complaint have been

dismissed by the U.S. District Court.
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This litigation isirrelevant to PTI’s character qualifications. This matter is still pending
before the Court. As discussed above, it is the Commission’s long- held position that pending
litigation isirrelevant to its character analysis. There “must be an ultimate adjudication before
an appropriate trier of fact, either by a government agency or court, before we will consider the
activity in our character determinations.”’®

Finally, Joint Applicants note that the same character issues raised by the CNMI
Governor and Startec/PCl were addressed by the Department of Transportation ("DOT") in
approving in 1998 the Applications of Aero Micronesiad.b.a. Asia Pacific Airlines ("APA™) for
Certificates of Public Convenience and Necessity for domestic and international charter air
transportation.®° APA is 92.5 percent owned by Consolidated Transportation Services, Inc.
which isawholly owned subsidiary of Tan Holdings Corp.

In reviewing the application the DOT conducted a fitness review in which it assessed "the
compliance disposition” of APA. The “compliance disposition” is a determination of an entity’ s
propensity to comply with the governing statute and regulations of the DOT, a standard which is
substantially similar to some of the Commission’s character qualification criteria. The DOT
approved APA's application for operating authority, initially for one year and then permanently,

after carefully reviewing the identical matters raised by the Office of the Governor and

Startec/PCl. Relevant to DOT’ s findings was the fact that the conduct at issue did not involve

9 Character Policy Statement 1986, 102 FCC 2d at 1205 (1986); see also Character Policy
Statement — 1990, 5 FCC Rcd at 7. Furthermore, the Commission has determined it will
not consider consent decrees in civil litigation. See Character Policy Statement 1986, 102
FCC 2d at 1205, n. 63 (1986); In re Applications of Interactive Control Two, Inc., Wincom
Corp., U.S Telemetry-New Brunswick, Inc., U.S. Telemetry Lancaster, Order on
Reconsideration, DA 01-2504, § 21 (2001).

8 DOT Order to Show Cause Proposing Issuance of Certificate Authority, Order 98-9-20, A
copy of the DOT order is appended hereto as Exhibit F.
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the individuals responsible for the management and operation of APA and the fact that the
alleged violations occurred more than 10 years ago.®
In granting the permanent license DOT addressed the pending litigation. Specificaly,

DOT concluded:

The carrier appears to be conducting its operations in a satisfactory

manner, and there is no indication that any of the pending class

action suits involving related companies are indicative of Asia

Pacific’s compliance disposition. &2
As discussed above, these same factors which satisfied the DOT asto APA’s compliance
disposition exist here and similarly militate against finding PT1 unqualified to hold the subject

licenses.

V.  THE PROPOSED TRANSFER OF CONTROL DOESNOT VIOLATE THE
RATE INTEGRATION PRINCIPLESIN SECTION 254(G) OF THE ACT

Certain Opposing Petitioners express concern that the proposed transfer of control will

83

violate the rate integration principles contained in Section 254(g) of the Act.®® These Opposing

Petitioners are correct that Buyer—unlike Verizon—does not provide telecommunications

81 See Exhibit F, Order 98-9-20, at 9.

82 DOT Order Issuing Permanent Certificate Authority, Order 2000-10-2 (October 2, 2000) at
4, appended hereto in Exhibit F.

8 Guam Petition at 3-4; Six CNM| Representatives at 3; CNMI Senator at 2-3; CNMI
Governor at 23-26. Joint Applicants note that the Six CNMI Representatives and CNMI
Senator appear to confuse the geographic averaging and rate integration requirements of
Section 254(g). These parties cite to the Section 254(g) geographic averaging requirement
(i.e,, IXCs must provide service to subscribersin rural and high cost areas at rates no higher
than those charged to urban subscribers), but comment onthe benefits to CNMI customers
resulting from the Section 254(qg) rate integration requirement (i.e., IXCs must provide
service to subscribers in each State at rates no higher than those charged to subscribers in any
other State). Six CNMI Representatives at 3, CNMI Senator at 2. Joint Applicants believe
that the concerns of Six CNMI Representatives and CNMI Senator relate to rate integration,
not geographic averaging, and respond accordingly.

29



services in the continental U.S. and, as a consequence, Buyer has no rates that must be integrated
under Section 254(g). Based upon this premise, however, the Opposing Petitioners specul ate
that consummation of the proposed transfer of control could result in increased rates and fewer
service offerings in contravention of the Commission’s rate integration policy. Thisalegation is
both legally and factually unfounded.

Section 254(g) does not, as a matter of law, authorize denial of, or conditions on, the
proposed transfer of control of MTC and GTE Pacificato PTI in order to “safeguard rate

integration.”®*

Section 254(g) sets out certain factual predicateswhich, if met, trigger
geographic averaging and integration requirements.®®> The Commission has confirmed that
Section 254(g) applies to overseas U.S. territories, such as the CNMI.8¢ Section 254(g),

however, cannot, and should not be, read as a genera requirement that interstate (in this case

84 Guam Petition at 3 (The Governor of Guam in his June 27, 2002, pleading withdrawing his
petition to deny noted that he will address the rate integration issue in a more appropriate
FCC proceeding); CNMI Governor at 23 n.62 (proposing that the Commission “condition
any approval on the requirement that PTI sustain all existing MTC product offerings and
pricing not to exceed existing rate levels for at least three years’ or “on a reaffirmation that
PTI isrequired to integrate its rates with mainland U.S. rates notwithstanding its lack of a
mainland U.S. operating company”).

8 Section 254(g) requires the Commission to:

adopt rules to require that the rates charged by providers of interexchange
telecommunications services to subscribersin rural and high cost areas shall be no
higher than the rates charged by each such provider to its subscribers in urban
areas. Such rules shall also require that a provider of interstate interexchange
telecommunications services shall provide such services to its subscribersin each
State at rates no higher than rates charged to its subscribers in any other state.

47 U.S.C. § 254(g).

Policy and Rules Concerning the Interstate, I nterexchange Marketplace Implementation of
Section 254(g) of the Communications Act of 1934, as amended, Report and Order, 11 FCC
Rcd 9564, 9596 (1996) (“Implementation of Rate Integration”).
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“off-idland”) interexchange service be offered only by a carrier with affiliated mainland
operations, to ensure that 1 XC rates to off shore and insular areas are integrated with rates on the
continental U.S.%" In other words, if Buyer acquires customers on the continental U.S., Section
254(g) will require it to integrate its IXC rates. The fact that Buyer has no customers on the
continental U.S. and does not trigger integration requirements, however, isin no way unlawful or
improper. Section 254(g), therefore, cannot serve as a basis for denying the transfer of control

applications.

Opposing Petitioners’ speculation notwithstanding, permitting Buyer to acquire the
Companies will not increase rates or reduce existing services.®® Although Opposing Petitioners
are correct that Buyer will be under no statutory obligation to offer service in the CNMI at rates
that Verizon and other carriers offer service in the U.S. mainland,® the notion that Buyer will
increase rates ignores competitive forces in the CNMI telecommunications market.

Firgt, local exchange rates are subject to the approval of the local regulator. Second,
existing competition in the CNMI market for off-island long distance and wireless services
applies downward pressure on rates as well as incentives for carriers to compete for customers
through the introduction of high quality products and services. In fact, in order to maintain

market share, GTE Pacifica currently offers rates via Optiona Calling Plans (“OCPs’) and

87 Indeed, such abroad interpretation of Section 254(g) effectively would preclude any carrier

without mainland operations from acquiring an I XC in an off shore or insular market, to the
detriment of consumers.

8 CNMI Governor at 24-25 (speculating that the proposed transfer will result in the “loss of

attractive Verizon calling plans’ and that “interexchange rates for basic service to the
mainland U.S. will increase”); Six CNMI Representatives at 3 (speculating that rates would
“fluctuate upwards without restraint”).

8 CNMI Governor at 24; Six CNMI Representatives at 3; CNMI Senator at 3.
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Prepaid Cards that are lower than the integrated rates dictated by Section 254(g).%° In addition,
the contract that Verizon Long Distance of New Jersey has with ABC stores (alocal convenience
store chain) for the sale of prepaid cards to consumers in the CNMI and Guam is expected to
continue even after the transfer of control of the Companiesto PTI. Third, WorldCom provides
interexchange service in both the CNMI and the continental U.S., and thus its rates will remain
integrated and serve as a competitive benchmark.®!  Fourth, the sale of the Companies to Buyer
will not preclude Seller from entering into a correspondent agreement with the Companies for
long distance telecommunications services, thus adding providers to the CNMI market and
offering consumers more service choices. Finally, the Buyer expressly has committed not to
reduce services offered by the Companies.®?

Opposing Petitioners also overstate the impact of rate integration alone on reducing rates
in the CNM1.%® In fact, this reduction in rates is attributable to a greater extent to the July 1,

1997 inclusion of the CNMI in the North American Numbering Plan (“NANP”) and the

% Available at http://www.gtepacifica.net (last visited June 28, 2002) (GTE Pacifica publishes
tariffs for OCP and Prepaid Card services via its website).

%1 CNMI Governor at 24 (asserting that the Seller’s “departure from the market would mean the

loss of the benchmark integration rate for the Commonwealth”); CNMI Senator at 2 and Six
CNMI Representatives at 3 (asserting that a “risk exists that the current guiding rate would
be logt”).

Petition for Declaratory Ruling at 7.

9 CNMI Governor at 25 (The CNMI Governor alleges that “MTC has sustained drastically
lower rates since rate integration took effect in 1997 by attempting to incorporate rates with
those of its mainland operations’); CNMI Senator a 2 (The CNMI Senator asserts as a
consequence of rate integration “outbound long distance calling rates to the mainland U.S.
were substantially reduced”); CNMI Six Representatives at 3 (The Representatives argue that
when rate integration was first implemented “MTC reduced its outbound long distance
caling rates to the mainland U.S. substantially”).
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transition from paid 1-800 service to toll-free 1-800 service.®* Indeed, this latter change
enhanced competition by providers of pre-paid cards, thus placing competitive pressure on rates.
Therefore, the FCC should dismiss the Opposing Petitioners speculative rate integration
arguments. >

V. THE PUBLIC NOTICE COMPLIESWITH SECTION 553(B) OF THE
ADMINISTRATIVE PROCEDURE ACT

The Guam Petition asserts that the FCC's Public Notice®® violates Section 553(b) of the
Administrative Procedure Act (“APA”) by providing “no effective notice to the public that the
proposed transfer will impact consumers and businesses in Guam, as well as others in the Guam
market.”®” As described previously, the Governor of Guam withdrew the petition purportedly
filed in his name. In any event, however, Section 553(b) of the APA does not apply to the
instant transfer of control applications. Section 553(b) of the APA only applies to informal
rulemaking proceedings.

In any event, the Commission’s Public Notice fully complies with the applicable notice

requirements under Sections 309(b) and 310(d) of the Act, and Section 2 of the Cable Landing

% Federal-State Joint Board on Universal Service; Requests for Extension of 880/881
Transitional Dialing Plan by the Commonwealth of the Northern Mariana Islands and the
Territory of Guam, Order, 13 FCC Rcd 12642, 12645-646 (1998).

In addition, the withdrawn Guam Petition’ s allegation that the proposed transfer will
somehow result in “unlawfully discriminatory rates in violation of Section 202(a) of the Act”
is factually and legally unsupported. The Guam Petition does not even explain what services
are being referred to and how the claimed discrimination arises. Guam Petition at 4-5.

95

% Commission Seeks Comment on Applications for Consent to Transfer Control Filed by Bell

Atlantic New Zealand Holdings, Inc., and Pacific Telecom, Inc., Public Notice, IB Docket
No. 02-111, DA 02-1173 (rel. May 16, 2002) (“Public Notice”).

97 Guam Petition at 7.
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License Act.®® In the Public Notice, the Commission provided a description of the transactions
and partiesinvolved. Thisincluded an overview of the implicated communications facilities,
services and authorizations, such as satellite communications, public mobile services, cable
landing licenses, and international and domestic service authorizations. Thus, by properly
identifying the companies, services and facilities involved, the Commission fully satisfied
relevant due notice requirements. Moreover, any doubt regarding the sufficiency of the Public
Notice is dispelled by the fact that the Guam Petition was timely filed, before it was

subsequently withdrawn.

9% Sections 309(b) and 310(d) of the Act apply to applications involving radio communication
licenses, and require the Commission to issue a public notice prior to granting any such
application. Section 2 of the Cable Landing License Act, as amended by Executive Order
No. 10530, dated May 10, 1954, 3 USCA 301 at p. 1052 (1985), grants the Commission
broad discretion to act on a cable landing license after “due notice...” 47 U.S.C. § 35.



VI. CONCLUSON

For these reasons, the Joint Applicants respectfully request that the Commission find that
the public interest will be served by grant of the applications and Petition for Declaratory Ruling
listed in the FCC’'s May 16, 2002, Public Notice in IB Docket No. 02-111.

Respectfully submitted,

/s/

BELL ATLANTIC NEW ZEALAND
HOLDINGS, INC.

Peter D. Shields
Jennifer D. Hindin

Wiley Rein & Fielding LLP
1776 K Street, N.W.
Washington, D.C. 20006

(202) 719-7000
(202) 719-7049 (fax)

PACIFIC TELECOM INC.

Kenneth D. Patrich
Timothy J. Cooney

Wilkinson Barker Knauer, LLP
2300 N Street, NW
Washington, DC 20037

(202) 783-4141
(202) 783-5851 (fax)

July 1, 2002 Its Attorneys
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